Case 1°

Jurisdiction over Cyber Torts

The Italian newspaper “Nuovo corriere”, published by Delta Editore s.p.a., a company with statutory
seat in Turin (Italy), in its Italian digital and printed version, published that Mrs. Mary Stuart, domiciled
and habitually resident in Warsaw (Poland), was involved in money laundering for a drug-trafficking
network.

The printed version of the newspaper was mainly distributed in Italy and had minor circulation in
Warsaw, with only 230 copies sold in that city.

The digital version was hosted on servers located in Turin, but visible everywhere in Europe.

Mrs. Mary Stuart is now planning to sue Delta Editore s.p.a. for damages, for having spread fake news.
Which Courts have international jurisdiction over the case?

Answer:

A. Find the relevant EU legal sources

Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12
December 2012, on jurisdiction and the recognition and enforcement of judgements
in civil and commercial matters (hereinafter: the “Brussels | Recast Regulation”) is
the relevant instrument to determine which courts have jurisdiction over the case.
Material scope of application: the Brussels | Recast Regulation applies in “civil and
commercial matters” (Article 1), including torts and cyber torts.

Territorial scope of application: the Brussels | Recast Regulation applies between
all Member States of the European Union (if the defendant is domiciled in a Mem-
ber State) including Italy and Poland.

* Elena D’Alessandro (University of Turin).
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Temporal scope of application: the Brussels | Recast Regulation applies to legal
proceedings instituted on or after 10 January 2015 (Article 66.1).

"U FOR FURTHER READING on the Brussels | recast Regulation:

https://e-justice.europa.eu/content brussels i regulation recast-350-en.do

B. Find the correct provision
I. General jurisdiction

For actions in civil matters against companies domiciled in a EU Member State, gen-
eral jurisdiction lies in any Court of the Member State in which the defendant is
domiciled (cf. Article 4.1 Brussels | Recast Regulation). As Delta Editore s.p.a. is
domiciled in Italy (cf. Article 63.1(a)(b) Brussels | Recast Regulation), Italy has gen-
eral jurisdiction over the case.

Article 63.1(a)(b) Brussels | Recast Regulation

1. For the purposes of this Regulation, a company or other legal person or association of
natural or legal persons is domiciled at the place where it has its

(a) statutory seat;

(b) central administration.

Il. Special jurisdiction in matters relating to tort

In matters relating to tort, including cyber torts, Article 7.2 Brussels | Recast Regu-
lation provides that, in addition to the general place of jurisdiction at the defend-
ant’s domicile, the Courts for “the place where the harmful event occurred” also
have jurisdiction over the case.

Article 7.2 Brussels | Recast Regulation

A person domiciled in a Member State may be sued in another Member State:

2. in matters relating to tort [...] in the Courts for the place where the harmful event
occurred or may occur.

The provision of Article 7.2 Brussels | Recast Regulation has to be interpreted
broadly in accordance with the standards of an autonomous interpretation as held
in CJEU, 27 September 1998, C-189/87, Athanasios Kalfelis v Bankhaus Schréder,


https://e-justice.europa.eu/content_brussels_i_regulation_recast-350-en.do

Case 1. Jurisdiction over Cyber Torts 5

Miinchmeyer, Hengst and Co. and others, ECLI: EU:C:1988:459 (concerning Article
5.3 Brussels Convention 1968):

CJEU, 27 September 1998, C-189/87, Athanasios Kalfelis v Bankhaus Schréder, Miinch-
meyer, Hengst and Co. and others, ECLI: EU:C:1988:459

17. In order to ensure uniformity in all the Member States, it must be recognized that the
concept of “matters relating to tort” covers all actions which seek to establish the liabil-
ity of a defendant and which are not related to a “contract” within the meaning of Arti-
cle 5.1 [Article 7.2 Brussels | Recast Regulation].

FURTHER READING: In CJEU, 17 June 1992, C-26/91, Jakob Handte & Co.
" GmbH v Traitements Mécano-chimiques des Surfaces SA, ECLI:EU:C:1992:268,
&j the CJEU held that there can only be a contractual relationship when a party
has undertaken a contractual obligation towards the other party.

[l. “Place where the harmful event occurred”

The CJEU, 30 November 1976, C-21/76, Handelskwekerij G. J. Bier BV v Mines de
potasse d'Alsace SA, ECLI:EU:C:1976:166 (concerning Article 5.3 Brussels Conven-
tion 1968) has clarified that:

CJEU, 30 November 1976, C-21/76, Handelskwekerij G. J. Bier BV v Mines de potasse d'Al-
sace SA, ECLI:EU:C:1976:166

15. [...] the place of the event giving rise to the damage no less than the place where the
damage occurred can, depending on the case, constitute a significant connecting factor
from the point of view of jurisdiction.

19. Thus the meaning of the expression “place where the harmful event occurred” [...]
must be established in such a way as to acknowledge that the plaintiff has an option to
commence proceedings either at the “place where the damage occurred” or the “place
of the event giving rise to it”.

IV. “Place where the harmful event occurred” in case of defamation by a
printed newspaper

The CJEU, 7 March 1995, C-68/93, Fiona Shevill, Ixora Trading Inc., Chequepoint
SARL and Chequepoint International Ltd v Presse Alliance SA, ECLI:EU:C:1995:61
(concerning Article 5.3 Brussels Convention 1968) held that, in a case of libel by a
printed newspaper article, the words “the place where the harmful event occurred”
in Article 7.2 of the Brussels | Recast Regulation means:


http://curia.europa.eu/juris/liste.jsf?language=en&num=C-26/91
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-26/91
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a) either “the place of the event giving rise to the damages”, which is located where
the publisher of the defamatory publication is established,

b) or “the place in which the damages occurred”, which is the place where the pub-
lication was distributed and where the victim claims to have suffered injury to his
reputation, which have jurisdiction to rule solely with respect to the harm caused
in the State of the court seised.

CJEU, 7 March 1995, C-68/93, Fiona Shevill, Ixora Trading Inc., Chequepoint SARL and
Chequepoint International Ltd v Presse Alliance SA, ECLI:EU:C:1995:61

24. In the case of a libel by a newspaper article distributed in several Contracting States,
“the place of the event giving rise to the damage”, within the meaning of those judg-
ments, can only be the place where the publisher of the newspaper in question is estab-
lished, since that is the place where the harmful event originated and from which the
libel was issued and put into circulation.

25. The Court of the place where the publisher of the defamatory publication is estab-
lished must therefore have jurisdiction to hear the action for damages for all the harm
caused by the unlawful act.

26. However, that forum will generally coincide with the head of jurisdiction set out in
the first paragraph of Article 2 of the Convention.

27. As the Court held in Handelskwekerij G. J. Bier BV v Mines de potasse d'Alsace SA, the
plaintiff must consequently have the option to bring proceedings also in the place where
the damage occurred, since otherwise Article 5.3 of the Convention would be rendered
meaningless.

28. The “place where the damage occurred” is the place where the event giving rise to
the damage, entailing tortious, delictual or quasi-delictual liability, produced its harmful
effects upon the victim.

29. In the case of an international libel through the press, the injury caused by a defam-
atory publication to the honour, reputation and good name of a natural or legal person
occurs in the places where the publication is distributed, when the victim is known in
those places.

30. It follows that the Courts of each Contracting State in which the defamatory publication
was distributed and in which the victim claims to have suffered injury to his reputation have
jurisdiction to rule on the injury caused in that State to the victim’s reputation.

ally coincide with the head of jurisdiction set out in the first paragraph of Arti-

cle 4 Brussels | Recast Regulation, Mary Stuart cannot refer to Article 7.2 Brus-
sels | Recast Regulation to sue Delta Editore s.p.a. in a Member State other than the
Member State of its domicile.

As the forum of “the place of the event giving rise to the damages” will gener-

However, as Warsaw (Poland) is the place where the publication was distrib-
uted (= “the place where the damage occurred”), the Court of Warsaw has spe-
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cial jurisdiction over the case according to Article 7.2 Brussels | Recast Regulation.
More precisely, the Court of Warsaw has jurisdiction to rule solely in respect of the
harm caused in Poland by the printed version of the newspaper article.

V. “Place where the harmful event occurred” in case of defamation by a dig-
ital newspaper

Mary Stuart argues she was also defamated by the digital version of the newspaper
“Nuovo corriere”. In this regard, CJEU, 25 October 2011, C-509/09 and C-161/10, eDate
Advertising GmbH and Others v X and Société MGN LIMITED, ECLI:EU:C:2011:685
applies:

CJEU, 25 October 2011, C-509/09 and C-161/10, eDate Advertising GmbH and Others v X
and Société MGN LIMITED, ECLI:EU:C:2011:685, operative part

In the event of an alleged infringement of personality rights by means of content placed
online on an internet website, the person who considers that his rights have been in-
fringed has the option of bringing an action for liability, in respect of all the damage
caused:

— either before the Courts of the Member State in which the publisher of that content is
established, which is “the place of the event giving rise to the damage”,

— or before the Courts of the Member State in which the centre of his/her interests is
based, which is “the place where the damages occurred”.

That person may also, instead of an action for liability in respect of all the damage caused,
bring his action before the Courts of each Member State in the territory of which content
placed online is or has been accessible. Those Courts have jurisdiction only in respect of
the damage caused in the territory of the Member State of the Court seised.

Stuart cannot refer to Article 7.2 Brussels | Recast Regulation to sue Delta Editore

Once again, as ltaly is “the place of the event giving rise to the damages”, Mary
s.p.a. in a Member State other than the Member State of its domicile.

VI. Localization of the “centre of interests” (“the place where the damages
occurred”)

The CJEU, 25 October 2011, C-509/09 and C-161/10, eDate Advertising GmbH
and Others v X and Société MGN LIMITED, ECLI:EU:C:2011:685 held that:



8 Section 1

CJEU, 25 October 2011, C-509/09 and C-161/10, eDate Advertising GmbH and Others v X
and Société MGN LIMITED, ECLI:EU:C:2011:685

49. The place where a person has the centre of his interests corresponds in general to
his habitual residence. However, a person may also have the centre of his interests in a
Member State in which he does not habitually reside, in so far as other factors, such as
the pursuit of a professional activity, may establish the existence of a particularly close
link with that State.

As Mary Stuart is habitually resident in Warsaw (Poland), which is the forum

actoris, Warsaw is the place where her centre of interests is based. Thus, War-

saw is “the place where the damage occurred”. Therefore, the Court of War-
saw has special jurisdiction over the case according to Article 7.2 Brussels | Recast
Regulation. More precisely, the Court of Warsaw has jurisdiction to rule in respect
of the all the damages caused everywhere by the digital version of the newspaper
article.

C. Conclusion

according to Article 4 Brussels | Recast Regulation, whereas the Court of
Warsaw (Poland) has special jurisdiction over the case pursuant to Article
7.2 Brussels | Recast Regulation, with a restricted power to rule solely in respect of
the harm caused in Poland by the printed version of the newspaper article, and a
general power to rule in respect of all the harm caused by the digital version of the
newspaper article.

E | As the below chart illustrates, Italy has general jurisdiction over the case
ﬁ

C

Italy Poland
Art. 4 Brussels | Recast Art. 7.2 Brussels | Recast
Regulation Regulation

International jurisdiction to

award damages for ALL the v
harm caused by the defama-

tion by a printed newspaper

International jurisdiction to

award damages for ALL the v v
harm caused by the defama-

tion by a digital newspaper



Case 2°

Scenario |

La Bocca della Verita s.p.a., a company incorporated under Italian law with statutory seat in Turin
(italy), included Komunikacja corp., a company incorporated under Polish law with statutory seat in
Warsaw (Poland), in a blacklist on its website, stating that the company carries out acts of fraud and
deceit. Many bad comments were posted on the website.

The information about fraud and deceit of Komunikacja corp. and the relevant bad comments were
in Italian and not translated into Polish.

Komunikacja corp. carries out its main part of economic activities in Turin.

Since La Bocca della Verita s.p.a. had refused to remove the alleged defamatory information and com-
ments from its website, Komunikacja corp. is planning to bring the following types of action:

i) an action for compensation of the entirety of damage sustained;

ii) an action for rectification and removal of the defamatory information.

Which Court has international jurisdiction over these actions?

Answer:

A. Find the relevant EU legal sources

Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12
December 2012, on jurisdiction and the recognition and enforcement of judgements
in civil and commercial matters (hereinafter: the “Brussels | Recast Regulation”) is
the relevant instrument to determine which Courts have jurisdiction over the case.
Material scope of application: the Brussels | Recast Regulation applies in “civil and
commercial matters” (Article 1), including torts and cyber torts.

* Silvana Dalla Bonta (University of Trento).



10 Section 1

Territorial scope of application: the Brussels | Recast Regulation applies between
all Member States of the European Union (if the defendant is domiciled in a Mem-
ber State) including Italy and Poland.

Temporal scope of application: the Brussels | Recast Regulation applies to legal
proceedings instituted on or after 10 January 2015 (Article 66.1).

f\E FOR FURTHER READING on the Brussels | recast Regulation:

https://e-justice.europa.eu/content brussels i regulation recast-350-en.do

B. Find the correct provision

|. General jurisdiction

In civil matters for actions against companies domiciled in an EU Member State
general jurisdiction lies in any Court of the Member State in which the defendant
is domiciled (cf. Article 4.1 Brussels | Recast Regulation). As La Bocca della Verita
s.p.a. is domiciled in Italy (cf. Article 63.1 (a)(b) Brussels | Recast Regulation), Italy
has general jurisdiction over the case for both claims.

Article 63.1(a)(b) Brussels | Recast Regulation

1. For the purposes of this Regulation, a company or other legal person or association of
natural or legal persons is domiciled at the place where it has its

(a) statutory seat;

(b) central administration.

Il. Special jurisdiction in matters relating to tort

In matters relating to tort, including cyber torts, Article 7.2 Brussels | Recast Regulation
provides that, in addition to the general place of jurisdiction at the defendant’s domi-
cile, the Courts of “the place where the harmful event occurred” also have jurisdiction.

Article 7.2 Brussels | Recast Regulation

A person domiciled in a Member State may be sued in another Member State:

2) In matters relating to tort [...] in the Courts of the place where the harmful event oc-
curred or may occur.



https://e-justice.europa.eu/content_brussels_i_regulation_recast-350-en.do
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Article 7.2 Brussels | Recast Regulation has to be interpreted broadly in accordance with
the standards of an autonomous interpretation as held by the CJEU, 27 September
1998, C-189/87, Athanasios Kalfelis v Bankhaus Schréder, Miinchmeyer, Hengst and Co.
and others, ECLI: EU:C:1988:459 (concerning Article 5.3 Brussels Convention 1968):

CJEU, 27 September 1998, C-189/87, Athanasios Kalfelis v Bankhaus Schréder, Miinch-
meyer, Hengst and Co. and others, ECLI:EU:C:1988:459:

17. In order to ensure uniformity in all the Member States, it must be recognized that the
concept of “matters relating to tort” covers all actions which seek to establish the liabil-
ity of a defendant and which are not related to a “contract” within the meaning of Arti-
cle 5.1 [Article 7.1 Brussels | Recast Regulation].

FURTHER READING: In Handte, the CJEU held that there can only be a con-
PN tractual relationship when a party has undertaken a contractual obligation
@ towards the other party.

CJEU, 17 June 1992, C-26/91, Jakob Handte & Co. GmbH v Traitements Mé-

cano-chimiques des Surfaces SA, ECLI:EU:C:1992:268

[l. “Place where the harmful event occurred”

The CIEU, 30 November 1976, C-21/76, Handelskwekerij G. J. Bier BV v Mines de
potasse d’Alsace SA, ECLI:EU:C:1976:166 (concerning Article 5.3 Brussels Conven-
tion 1968) has clarified that:

CJEU, 30 November 1976, C-21/76, Handelskwekerij G. J. Bier BV v Mines de potasse d'Al-
sace SA, ECLI:EU:C:1976:166

15. [...] the place of the event giving rise to the damage no less than the place where the
damage occurred can, depending on the case, constitute a significant connecting factor
from the point of view of jurisdiction.

19. Thus the meaning of the expression “place where the harmful event occurred” [...]
must be established in such a way as to acknowledge that the plaintiff has an option to
commence proceedings either at the “place where the damage occurred” or the “place
of the event giving rise to it”.

IV. Special jurisdiction in matters relating to cyber tort

The CJEU, 25 October 2011, C-509/09 and C-161/10, eDate Advertising GmbH and
Others v X and Société MGN LIMITED, ECLI:EU:C:2011:685 held that:


http://curia.europa.eu/juris/liste.jsf?language=en&num=C-26/91
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-26/91

12 Section 1

CJEU, 25 October 2011, C-509/09 and C-161/10, eDate Advertising GmbH and Others v X
and Société MGN LIMITED, ECLI:EU:C:2011:685, operative part

“In the event of an alleged infringement of personality rights by means of content placed
online on an internet website, the person who considers that his rights have been infringed
has the option of bringing an action for liability, in respect of all the damage caused:

— either before the Courts of the Member State in which the publisher of that content is
established, which is the “place of the event giving rise to the damage”,

— or before the Courts of the Member State in which the centre of his/her interests is
based, which is the “place where the damages occurred”.

That person may also, instead of an action for liability in respect of all the damage caused,
bring his action before the Courts of each Member State in the territory of which content
placed online is or has been accessible. Those Courts have jurisdiction only in respect of
the damage caused in the territory of the Member State of the Court seised”.

cannot refer to Article 7.2 Brussels | Recast Regulation to sue La bocca della Ver-

As Italy is “the place of the event giving rise to the damages”, Komunikacja corp.
ita s.p.a. in a Member State other than the Member State of its domicile.

V. Notion of “centre of interests”

In CJEU, 25 October 2011, C-509/09 and C-161/10, eDate Advertising GmbH
and Others v X and Société MGN LIMITED, ECLI:EU:C:2011:685, the centre-of-inter-
ests-based forum actoris refers to a natural person, whereas Komunikacja corp. is
a legal person. However, the CJEU, 17 October 2017, C-194/16, Bolagsupplysningen
OU and Ingrid llsjan v Svensk Handel AB, ECLI:EU:C:2017:766, has extended the ap-
plicability of such centre-of-interests based forum actoris to legal persons.

VI. Localization of the “centre of interests” of a legal person (“place where
the damages occurred”)

The CJEU, 17 October 2017, C-194/16, CIEU, Bolagsupplysningen OU and Ingrid
lIsjan v Svensk Handel AB, ECLI:EU:C:2017:766 held that:

CJEU, 17 October 2017, C-194/16, Bolagsupplysningen OU and Ingrid llsjan v Svensk Han-
del AB, ECLI:EU:C:2017:766

41. As regards a legal person pursuing an economic activity [...], the centre of interests
of such a person must reflect the place where its commercial reputation is most firmly
established and must, therefore, be determined by reference to the place where it car-
ries out the main part of its economic activities.
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In the case at hand, Komunikacja corp. has its statutory seat in Warsaw (Poland)
but carries out the main part of its economic activities in Turin (Italy). Having in
mind a similar situation, the CJEU, 17 October 2017, C-194/16, Bolagsupplysningen
oU and Ingrid llsjan v Svensk Handel AB, ECLI:EU:C:2017:766 held that:

CJEU, 17 October 2017, C-194/16, Bolagsupplysningen OU and Ingrid llsjan v Svensk Han-
del AB, ECLI:EU:C:2017:766

41. While the centre of interests of a legal person may coincide with the place of its
registered office when it carries out all or the main part of its activities in the Member
State in which that office is situated and the reputation that it enjoys there is conse-
quently greater than in any other Member State, the location of that office is, not, how-
ever, in itself, a conclusive criterion for the purposes of such an analysis.

According to CJEU, 17 October 2017, Bolagsupplysningen OU and Ingrid llsjan
v Svensk Handel AB, ECLI:EU:C:2017:766 the centre of interests of Komunikacja

corp. is located in Turin (ltaly), where Komunikacja corp. carries out the main
part of its economic activities, and its reputation its greater than in any other Mem-
ber State (and, therefore, compromised by the offences written in Italian). As Italy
is “the place where the damages occurred”, Komunikacja corp. cannot refer to Ar-
ticle 7.2 Brussels | Recast Regulation to sue La bocca della Verita s.p.a. in a Member
State other than the Member State of its domicile.

C. Conclusion

Italy has general jurisdiction over both claims according to Article 4 Brus-
sels | Recast Regulation.

<



ADVANCED

N
Case 2

Scenario ll

Assume that Komunikacja corp. carries out the main part of its commercial activities in Poland and
that the defamatory information and relevant comments were in Polish.

Which Courts have international jurisdiction over the two actions (action for compensa-
tion and action for rectification)?

Answer:

A. Find the relevant EU legal sources

See Case 2, Scenario |, A

B. Find the correct provisions

I. General jurisdiction

Cf. Case 2, B.1: as La Bocca della Verita s.p.a. is domiciled in Italy (cf. Article 63.1
(a), (b) Brussels | Recast Regulation), Italy has general jurisdiction over the case for
both claims according to Article 4 Brussels | Recast Regulation.
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II. Special jurisdiction: “place where the harmful event occurred” and locali-
zation of the “centre of interests” of a legal person

Komunikacja corp. has its legal seat in Warsaw (Poland) and carries out the main
part of its commercial activities in Poland. Its reputation is greater there than in any
other Member State. Therefore, its centre of interests must be located in Warsaw
(Poland).

The Court of Warsaw, as the Court of “the place where the damages occurred”
E| has special jurisdiction over the claim according to Article 7.2 Brussels | Recast
Regulation. Such a Court has a general power to rule in respect of all the harm
caused by the digital defamation.
However, as clarified by the CJEU, 17 October 2017, C-194/16, Bolagsupplysningen
OU and Ingrid llsjan v Svensk Handel AB, ECLI:EU:C:2017:766:

CJEU, 17 October 2017, C-194/16, Bolagsupplysningen OU and Ingrid lisjan v Svensk Han-
del AB, ECLI:EU:C:2017:766

48. An application for the rectification of the former and the removal of the latter is a
single and indivisible application and can, consequently, only be made before a Court
with jurisdiction to rule on the entirety of an application for compensation for damage
and not before a Court that does not have jurisdiction to do so.

Therefore, not only the Court of Warsaw has a general power to rule in respect of
all the harm caused by the digital defamation, but it also has special jurisdiction
over both claims: the action for compensation and the action for rectification and
removal of the defamatory information.

C. Conclusion

As the chart below illustrates, Italy has general jurisdiction over both
claims according to Article 4 Brussels | Recast Regulation.

- The Court of Warsaw (Poland)has special jurisdiction over both claims

according to Article 7.2 Brussels | Recast Regulation.

Italy Poland
Art. 4 Brussels | Recast Art. 7.2 Brussels | Recast
Regulation Regulation
International jurisdiction v v

over both claims



